s ow T ERI

G

g

wrger v ¢ File No : V2(76)/38/Ahd-1/2017-18 / BSi= 238
sréver sméer v Order-In-Appeal Nos. AHM-EXCUS-001-APP-13-2017-18

feAfs 29.06.2017 S v @ ag . Date of [ssue lo | o+ I 2&7}

A FAT wiax smgea (rdie-l) gt wiRa
Passed by Shri. Uma Shanker, Commissioner (Appeal-)

Superintendent Commissioner, Div-V @it Swrg gow, Ahmedabad-1 gRT SRY 5ot emewr &
Letter dated 24.05.2017 fi=i®: 24.05.2017, & gfvw

Arising out of Order-in-Original No. Letter dated 24.05.2017 fasiis: 24.05.2017 issued by
Superintendent Commissioner,Div-V Central Excise, Ahmedabad-I

anﬁa'ciﬁf %1 - U4 ya1 Name & Address of the Appellant / Respondent
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M/s Tradent Industries Pvt Ltd.
Ahmedabad
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Any person a aggrieved by this Order-In-Appeal may file an appeal or revision application, as the

one may be against such order, to the appropriate authority in the following way :

IRA WRGR BT FRE0 e :
Revision application to Government of India :
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A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit

Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Dee Building, Parliament Street, New Delhi
- 110 001 under Section 35EE of the CEA 1944 in respect of the fcllowing case, governed by first proviso
to sub-section (1) of Section-35 ibid :

- (i)
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(ii)

In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to

another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse.

(b)

(@

In case of rebate of duty of excise on goods exported to any country or territory outside India of on
excisable material used in the manufacture of the goods ‘which are exported to any country or

 territory outside India.
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In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported to
any country or territory outside India.
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In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty. '
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Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made therz under and such order is passed by

the Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance

(No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the
order sought to be appealed against is communicated and shall be accompanied by two
copies each of the OO and Order-In-Appeal. It should also be accompanied by a copy of
TR-6 Challan evidencing payment of prescribed fee as prescribed under Section 35-EE of
CEA, 1944, under Major Head of Account. ‘
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The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- vhere the amount involved is more
than Rupees One Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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the special bench of Custom, Excise & Service Tax Appellate Tribunal of West Block No.2,
R.K. Puram, New Delhi-1 in all matters relating to classification valuation and.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied
against (one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and
Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5 Lac, 5 Lac to 50
Lac and above 50 Lac respectively in the form of crossed bank draft in favour of Asstt.
Registar of a branch of any nominate public sector bank of the place where the bench of
any nominate public sector bank of the place where the bench of the Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1O. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.8.50 paise as prescribed under scheduled-| item of
the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Prccedure) Rules, 1982.
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I(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by the
Appellate Commissioner would have to be pre-deposited, provided that the pre-deposit
amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a mandatory

condition for filing appeal before CESTAT. (Section 35 G (2A) and 35 F of the Central Excise Act,
1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
- (i) amount of erroneous Cenvat Credit taken;
(iify  amount payable under Rule 6 of the Cenvat Credit Rules.
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In view of above, an appeal against this order shall lie before the Tribunal on payment of

10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where
penalty alone is in dispute.”
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ORDER-IN-APPEAL

-

M/s. Tradant Industries Private Limited. C-1/371. GIDC Estate. Road No. 37.
Opp. Naptune Textile, Odhav, Ahmedabad- 382 415. [for snort - “appellant’] has filed this
appeal against letter no. AR III/ECC/Tradant/2016-17 dated 24.5.2017. issued by

Superintendent, AR III, Division V. Central Excise. Ahmedabad-1 Commissionerate.

2 Vide the aforementioned letter dated 24.5.2017 the Superintendent. informed

the appellant that since his registration was revoked by the Assistant Commissioner.
Central Excise, Division V, Ahmedabad-1 Commissionerate. the ARE:-1 nos. 1/16-17 dated
29.1.2017 and 2/16-17 dated 11.3.2017, were returned with the said letter. The appellant
aggrieved by the revocation of his Central Excise registration. [informed vide the
aforementioned letter], has filed this appéal making the following prayers :

(A) order of revocation communicated vide letter dated 24.5.2017 addressed by the
Superintendent Division V, Ahmedabad may be set asice with consequential benelits:

.(B) any other further relief as may be deemed it in the acts and circumstance of the
case may also be granted.

3. The appeal was received in the section on 16.5.2017. raising the following

contentions:

fa] that the revocation of the registration cert'iﬁcme as well as the action of returning the

ARE-1s without processing the claim is clearly bad in law:

[b] that the action is in gross violation of the principles of natural justice as no hearing was

granted to the appellant before taking such a harsh and unreasonable action:

[c] that all the queries raised by the department from time (o time were addressed by the

appellant with proper explanation/clarification as well as documentary evidence:

[d]that from time to time, the department had sought to cancelrevoke the registration

certificate on entirely different grounds and reasons:

felthat the proper officer should not have decided the matter ex parte while revoking the

registration certificate; that the order passed is in blatant vioiation of the principles of natural

justice;

[f] that since the revocation was proposed under notification No. 7/2015-CE(NT) dated
3.2015, it was incumbent upon the authority to establish a case falling under the aloresaid

nouf“canon to cancel the registration:

[glthat the action is entirely based on presumption and assumpnon that the manufacturing

actlivity at their premises was initiated on 14.1.2017: that it was lurther clarilied that the:
production activity had been undertaken not only on the basis of inputs procured on 24™ 25" _

26" and 27" January, but also on inputs procured prior to registration: that this fact was
establlshed by the appellant on the basis ol records maintained in the factory including
invoices of the seller, under which the goods were procured by the appellant:

[h]that the allegation of the department that only 500 kgs of aluminium circles were produced
in the factory as allegedly stated by the supervisor of the faciory is also factually incorrect as
no question were ever put to the supervisor and not statement/panchnama was recorded. to
substantiate the allegation;

[i] that from the letter dated 8.2.2017 of the department. it i+ evident that the officers duri ing

the course of physical verification, had only examined the machineries installed at the’

premises; that the only objection was leg,aldmu non instaliation of cold rolling mill. which
stood clarified by virtue of chartered engineer’s certificate: that the electricity bill was also
submitted which clearly establishes that substantial production activity had been undertaken
by the appellant at their premises:

[i] that during physical verification, no discrepancy was fourd with regard to the daily stock
register of goods lying with the appellanls that this further shows thal the allegation made in
the present case is withott any bas”s;
{k]that the appellant is a bon’éfﬁle fm'ﬂm -qcltrlfel,x'md all activity undertaken are in compleu.
consonance with the plOVISl%D%fF[h(. act ancl\ﬂle Tules: Q
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[I] that even the act of non processing of ARE-1 is unwairanted: that there is no doubt or
dispute that excise duty was paid by the appellant while reimoving goods {rom their factor
and there is also no.dispute or doubt that the goods have beeh exported by the appellants.

-

3.0 Subsequently, the appellant vide his letter dated 16.6.2017. [received in this
office on 22.6.2017], requested for early hearing citing non adherence to the principles ol
natural justice and serious prejudice leading to closure of their business. The appellant. had
also met me personally to explain the situation wherein he stated that because of the .
revocation of his registration, he was not in a position to migrate to GST. Looking to the
gravity of the situation and the facts, personal hearing was fixed on 28.6.2017. Both. the
appellant and the department i.e. Assistant Commissioner. Central Excise . Division V.
were immediately vide letter dated 23.6.2017 informed about the persohal hearing slated to

be held on 28.6.2017.

4. Ms. Shilpa Dave, Advocate appeared before me on 28.6.2017. on behall of the
appellant. ~ Shri B.A.Patel, Superintendent. AR IIl. Division V. Central LExcise.
Ahmedabad-I Commissionerate, appeared on behalf of the department. Ms. Dave.

Advocate, briefly raised the following contention:

[a)that the appeal may be treated against the letter dated 24.5.2017 since it was on that letter
that the appellant was made aware of the fact that his registration was revoked:

[b] that the four contentions stipulated in the notification No. 7/2015-CE(NT) dated 1.3.2015
was not followed;

[c] that the principles of natural justice was not followed:

[d] that the appellant’s fundamental right was affected.

Shri B A .Patel, Superintendent, sought one day’s time to submit the department’s view.,

5. Assistant Commissioner, Division V. Central Excise. Ahmedabad-1. vide his
letter dated 28.6.2017, stated the following:

[a] that the appellant had replied to the queries but had failed to reply properly to the queries
raised; :
[b] that based on Range Superintendent’s letter dated 6.3. ”0(&7 it was proposed to revoke the
registration in terms of Para 12(2) of notification No. 35/2001-CE(NT) dated 26.6.2001. as
amended;

[c] that regarding non adherence to the pnncnples of natunal justice. the appellant was
intimated that failure to submit clarification in the matter’ would lead to the department
deciding the matter on merit without any further communication: that the appellant was
informed about the deficiency as per para 12(ii) of the nollhdauon ibid. number of times: that

the entire process ofneglstlatlon is online.

!
§
I

6. I have gone through the facts of the case. the giounds of appeal and the oral

averments raised during the course of personal hearing. The primary question to be decided
i

is whether the revocation of the Central Excise registration certificate of the appellant.
!

informed vide letter dated 24.5.2017, is correct and legal. .

. | | |
7. Section 35 of the Central Excise Acl. 1944. statesi that any person aggrieved by

any decision or order passed under this act by a Central Excise Officer. lower in rank than a




V2(76)38/Ahd-1/2017-18

‘

Principal Commissioner of Central Excise or Commissioner'of Central Excise. may appeal
to the Commissioner(Appeals), within the prescribed time limit. Since the revocation of
registration [which is an bl‘del' of the Assistant Commissioner]. was informed through the
letter dated 24.5.2017, I find that the appellant. feeling aggrieved by the said order. was

within his right to file this appeal against the said letter.

Principles of Natural Justice

8. The appellant has vehemently contested that the principles ol natural justice

was not adhered to. Principles of natural justice constitutes the following:

Natural Justice recognizes three principles:

(i) Nemo debet essc judex in propria causa [meaning - nobody shall be a judge in his own
cause or in a cause in which he is interested]
(ii) Audi alterem partem, [meaning - —to hear the other side] and finally

(iif) Speaking orders or reasoned decisions.

The appellant has stated that no personal hearing was granted.  The
department’s reply has not contested this averment. which leads me to the conclusion that
no personal hearing was granted before the proper officer i.e. the Divisional Assistant
Commissioner, exercised his power, to revoke the Central Excise registration certificate.
The appellant has further stated that no speaking order was issued. This averment also
stands unrefuted. Nothing has been produced before me except the letter dated 24.5.2017.
which informs the appellant of his registration having been revoked. This letter by no
stretch of imagination can be termed as a speaking order. The importance of a speaking
order has been laid down by the Hon’ble Supreme Court in numerous judgements. and |
quote, the excerpts from one of the judgements. to emphasize my observation of the

importance to issue a speaking order, :

As the Apex Court in Asstt. Commissioner, Commercial, Taux Department v. Shukla &
Brothers Bombay - 2010 (254)_L.L.T. 6 (S.C.y = 2011 (22) S.T.R 105 (S.C.) hus observed
that “*Reasons are the soul of orders. Non-recording of reusons could lead 1o duel infirmities.
Sirstly, it may cause prejudice to the affected party and secondly more particidariy, hamper
the proper administration of justice. These principles are not only  applicable 10
administrative or executive actions but they upply with equal force and, in fuct. with u
greater degree of precision to judicial pronouncements ™.

Further it quotes from H.W.R. Wade's book Adminisirative Law, 7th Edition, as under ;-
“A right 1o reasons is therefore. an indispensable part of aisound svstem of judicial review.
Natural justice may provide the best rubric for it. since the: giving of reasons is required by

the ordinar y.man 's sense ()ijIS/IC@

Reasoned decisions are not only vital for the purposes of showing the citizen that he iy
receiving justice they are also a valuable discipline for the ribunal itself..”

9. [ find that the Assistant Conuniséioner in para 6 of his letter dated 28.6.2017.

stated that the entire procedure w1th legamylauon is online. The contention is

el
correct that the entire process is onlxné@but’lus doesﬁ
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following the basic principles of natural justice while taking such a decision. which impacts
the very functioning of the business of the appellant. In Customs. the entire procedure is
system based, except in small ports, with no EDI facilities. While finalising provisional
assessiments. the Courts have emphatically stated that speakirg orders need to be issued. Of
course, the finalisation is done in the EDI also. The argument. therefore. that since the
entire procedure is-online, there was no need (o issue a speaking order [or rev.ocalion alter
giving reasonable opportunity for personal hearing [though not explicitly stated by the
Assistant Commissioner in his letter], is not legally correct. | agree with the contention of’
the appellant, that the Assistant Commissioner. while revcking the registration. did not
adhere to the principles of natural justice. Even otherwise the notification under which
registration is granted itself, speaks of reasonable opporiunity to be provided to the
assessee. Hence, the order of revocation of registration. communicated vide letter dated

24.5.2017. is liable to be set aside on this ground itself.

On merits

10. I would now like to go into the merits of the case. From what is provided along
with the appeal papers and what appears to be the correct sequence of events. since it does
not stand refuted by the Divisional Assistant Commissioner. who was provided the appeal

papers, it appears that:

24.1.2017 The appellant applies for registration

27.1.2017 Registration is granted.

7.2.2017 Physical verification done.

8.2.2017 Department vide letter dated 8.2.2017. informs the Appell’ml that duri mu ‘thé course
of their visit it was noticed that cold rolling m |l which is a pre requisite for
manufacturing the goods listed in the Form A-1. has not been installed.

15.2.2017 Department sends a reminder seeking clarification ¢n the lulu dated 8.2.2017 |
20.2.2017 Appellant encloses the copy of chartered engineers zertificate dated 18.2.2017.

: copies of drawing, photos and certain other details. L
10.4.2017 Department again writes to the appellant acknowledging receipt of their letter dated

20.2.2017. The department states that copy of electricity bill is not provided.
further raising doubts about their production and clearances. The letter in para 7
states that the range superintendent has proposed that the registration granted be
revoked as prima facie it appears that the appellalt is indulging in some unlawful

activities.
17.4.2017 Appellant again gives clarification with lugmds 1o production and clearances. with a_ ,
further request to process the ARE-1s. _I
27.4.2017 Department again questions the production. further informing that during the

physical verification, the supervisor had informed that only 500 kgs of production of
aluminium circles had been carried out in the factor.

11.5.2017 The appellant again clarifies regarding production and further states that the goods
have been exported on payment of duty for which rebate has been claimed.
24.5.2017 Department vide this letter returns the ARE-1s and also informs that the Assistant

Commissioner has revoked the registration.

11. Before: moving any further, Central Excise registration. is governed by
notification No. 7/2015-Central Excise(NT) dated 1.3.2015 which amended notification

No. 35/2001-CE(NT), the relevant extracts of which are as follows: %
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*(3) Onaline filing of application : Application for registration or de-registration or amendment of the
registration application shall be filed only online on the website wirgces.gor . in the forms provided in the
website.

(6) Registration Number and Certificate : Pending posr fucto verification of premises and documents by
the authorized Officers, registration application shall be approved by the Deputy Commissioner or Assistant
Commissioner within two days of the receipt of duly completed online application form. A Registration
Certificate containing registration number shall be issued online and a printed copy of the Registration

Certificate which was issued online through the website wiw,gees.govin shall be adequate prool of

registration and the signature of the issuing authority is not required on the said Registration Certificate.

(8) Physical verification : (i) The authorized officer shall verify the premises physically within seven days
from the date of receipt of application through online. Where errors are noticed during the verification process

or any clarification is yequired. the authorized Officer shall immediately intimate the same 1o the assessee for

rectification of the error within fifieen days of the receipt of intimatior failing_which the registration shall
stand cancelled. The assessee shall be given a reasonable opportunity to represent his case against the
proposed cancellation. and if it is found that the reasons given by the assessee are reasonable. the authorized
Officer shall not cancel the registration to the premises.

(i) On the physical verification of the premises. if it is found to be non-existent. the registration shall
stand cancelled. The assessee shall be given a reason opportunity to represent his case against the proposed

- cancellation, and if it is found that the reasons given by the assessee arz reasonable. the authorized Officer

shall not cancel the registration to the premises recording the complete and correct address.

(12) Cancellation of registration : A registration certificate granted under rule 9 may be cancelled alier

giving a reasonable opportunity to the assessee to represent his case against the proposed cancellation by the
Deputy Commissioner or Assistant Commissioner of Central Excise. in any of the following situations.
namely :- :

0] where on verification, the premises proposed to be registered is found to be non-existent:
(ii) where the assessee does not respond to request for rectification of error noticed during the
verification of the premises within fifteen days of intimation:

(iii) where there is substantial mis-declaration in the application form: and

(iv) where the factory has closed and there are no dues pend ng against the assessee.”™

These amendments were effective from 1.3.20135.

12. The Assistant Commissioner. in his letter dated 28.6.2017. has informed me

that the Range Superintendent’s letter dated 6.3.2017 had proposed revocation of

registration in terms of para 12(2) of notification No. 35/2001-CE(NT) dated 26.6.2001.
On going through 12(2), it is evident that the cancellation of registration can be done in

case the appellant does not respond to the request for rectification of error noticed during

the verification of the premises within fifteen days of intimation. On going through the [ive

letters produced before me having been written by the departrient. | find that in none of the
letters, has the department pointed out any rectification of error noticed during the
verification of the premises. In the first instance a doubt was raised about non installation
of cold rolling machine by the department which was responded by the appellant by
providing a certificate of the chartered engineer. Thereafter. non submission ol electricity
bill was raised which was provided by the appellant. Subsequently. the doubts were
regarding production, which I do not find to be even remotely connected with the 12(ii)
above. Even on merits, I do not find that the department has pointed out that any of the

four conditions as stipulated in point 12 of the i Lm ‘}1?57’1\ ibid. were met. The objection

Y

raised in so far as disputing his productlon capau(’»—ls\\onca ned. cannot be a ground for
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revocation of registration certificate. which is a very hash step. Further. in case the
department was to dispute the production or clearance figures declared by the appellant.
then inquiry was required to be conducted under issuance of show cause notice and
adjudication of the case to hold the appellant accountable. However.
revocation/cancellation of registration even in case of clandestine removal/production. is

not warranted.

13. In view of the foregoing, the appeal stands allowed. The action of the Assistant
Commissioner, Central Excise Division V, Ahmedabad-I in revoking the registration

certificate is set aside, with consequential reliefs. if any.

14. srfiereral gRT gor A oS e T AUERT 3w ade § fear Siar g
14, The appeal filed by the appellant stands disposed cf in above terms.
: . \ m
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Date: .06.2017

Attested

(Vinod Lukose)
Superintendent ,
Central Tax(Appeals),
Ahmedabad.

By RPAD.

To,

‘M/s. Tradant Industries Private Limited.

C-1/371, GIDC Estate, Road No. 37,

‘Opp. Naptune Textile,

Odhav, Ahmedabad- 382 415

Copy to:-
1. The Chief Commissioner, Central Excise. Ahmedabad Zone .
2. The Principal Commissioner, Central Excise. Ahmedabad-1.
3. The Deputy/Assistant Commissioner, Division V. Ahmedabad-I.
4. The Additional Commissioner. System. Central Excise. Ahmedabad-I.
5. Guard File. C
6. P.A.
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